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PURPOSE

Legislative charge. The Individuals with Disabilities Education Act (IDEA) requires the State Education Agency (DOE) to transmit the findings and decisions of due process hearings to its State Advisory Panel, known in Hawai`i as the Special Education Advisory Council (SEAC). [§300.513(d)(1)]  IDEA also gives SEAC the responsibility of advising DOE of unmet needs within the State regarding the education of children with disabilities. [§300.169(a)]

Intent. This is the fourth review provided by the Due Process Committee of due process hearing decisions in Hawai`i.  In each of these reviews the Committee’s intention has been to present the full Council with sufficient information to make reasonable recommendations to the DOE that promote early conflict resolution and, if implemented, may: reduce the number of hearings conducted in Hawai`i, improve school and family relationships, and convert the money and attention currently paid to formal and fixed conflict resolution options into improved learning outcomes for students with disabilities.

Historical context for the reviews.  A number of factors contributed to SEAC’s decision in 2003, to move from an informal and voluntary review of decisions to a more formal and systematic analysis of the decisions and hearing process.  The Felix Consent Decree had resulted in a near doubling of students eligible for special education, many of whom had complex needs that were served by multiple agencies.  The costs of due process were steadily rising with some reports and media placing the blame on overly litigious parents. Hawai`i’s representative to Congress, Ed Case, introduced an amendment to IDEA, allowing states to cap the rate of reimbursement for plaintiff attorneys in special education due process proceedings.  This amendment was included in the final revisions to IDEA and viewed by disability advocates as a potential barrier to the availability of attorneys willing to represent families in due process hearings.  Finally, in October of 2002, the Department shifted the responsibility for conducting due process hearings from independent hearing officers to the Department of Commerce and Consumer Affairs.  Local advocates initially feared that a state agency might be more likely to find in favor of another state agency than parents of the student.

PROCESS

In preparing this report, the Committee undertook three distinct tasks.  

Review of hearing decisions, complaints and mediation results.  The first task was a review of all available hearing decisions resulting from requests filed from July 1, 2006 to June 30, 2007, as well as telephone and written complaints filed within the same period. Members assumed responsibility to be the primary reviewer of a specified number of the decisions or complaints and to contribute to editing of the final report. The information on the reviews was summarized into a 2006-07 Due Process Decisions Log and a 2006-07 Written Complaints Log that include information the Committee considers important for analysis (see Attachments A and B).  While the demographics and issues related to mediations within that same time frame were not available for review, the Committee also noted the number of mediations conducted and whether they resulted in an agreement.

Review of Literature.  While the Committee focused primarily on hearing decisions and complaints in this case review, it included the full range of conflict resolution options in its literature review.  This was done in order to make recommendations regarding prevention and early intervention in resolving disputes between parents of students with disabilities and schools.  References used are noted at the end of this report.

Comparison of Local and National Data.  The Committee compared Hawai`i data from its first three reports and the SY06-07 hearing decisions and complaints, as well as mediations, in order to look for trends that might inform possible solutions to formalized conflicts.  Some of the hearing decision data from previous reports was revised to reflect decisions that were posted after the reports were written (more than one year after the requests were originally filed).  This was done to give a complete picture of the disposition of hearing requests within a given school year.

The Committee believes strongly that despite the Hawai`i Department of Education’s unique unitary system, our experience with due process options must be viewed in context with national trends and statistics.  Accordingly, we included a section comparing Hawai`i data with national averages and trends.
RESULTS FROM RECOMMENDATIONS IN PREVIOUS REPORTS 

The following table summarizes past recommendations of the Council and pairs them with changes to the process and procedures relating to conflict resolution under IDEA that coincide with our recommendations.  While the Council’s recommendations were likely not the only impetus for change, we believe they contributed to system improvements.

Council Recommendations and Correlating Improvements

Table 1.
	COUNCIL RECOMMENDATION
	CHANGE TO PROCESS/PROCEDURE

	Ensure confidentiality through use of a cover page and generic references in body of decision (i.e. “the student”, “the parent”). 3/04
	All identifying information is on a confidential cover sheet.  Generic terms are used to refer to non-attorney parties to the hearing, as well as schools and provider agencies in the body of the hearing decision or complaint.

	Ensure that findings and decisions are available for review by the public in a timely and consistent manner. 3/04 
	Hearing decisions and complaints are posted on the DOE website within 30 days of the final determination.

	Make available information on the direct and indirect costs of dispute resolution to the Council and general public. 3/06
	In SY 05-06, DOE began compiling the costs of due process hearings in four categories:  attorney’s fees and costs, transcription and reporting fees, the cost of the Memorandum of Agreement with the DCCA, and “other costs” (including the costs for private school tuition, related and support services, and assessments and evaluations).

	Require that written complaints and decisions utilize People First language. 3/06
	Written complaints and due process hearing decisions are adhering to People First language—putting the individual first and the disability second and avoiding value laden terms such as “low functioning.”

	Improve the readability and consistency of decisions by adhering to a standard format for reporting. 3/06
	Decisions are now organized in a consistent format that includes chronology of case, issues presented, findings of fact, conclusions of law and decision.

	Provide the Council with a web-based log of all hearing requests to help determine their status and enhance transparency. 3/06
	DOE provides the Council a quarterly Due Process Hearing Request Log that includes the date a complaint is filed, its disposition, and the date of hearing decision, if any.

	Limit the length of due process hearing extensions to ensure a more timely resolution of the conflict and prompt relief for students who are in need of appropriate services. 6/07
	The draft revisions to Chapter 60, Hawai`i’s special education regulations that conform to IDEA 2004, include a one-time- only hearing extension of 45 days for justifiable reasons.

	Utilize stakeholders (SEAC, family members, attorneys, school administrators and parent advocates) to a greater degree in all aspects of improving Hawai`i’s system of dispute resolution. 6/07
	The Department has expressed its intention to involve SEAC in a statewide plan to improve the mediation, facilitation and conciliation services currently provided.


Repeal of the 90 day timeline for unilateral placements.

One other ongoing concern of the Council that was noted in our 2007 report was the imposition of a 90-day timeline for parents to file for reimbursement for the costs of a unilateral private placement.  The Council position has been that this small window for parents to exercise their due process rights has the potential to deny them their rights, if they are unaware of the timeline or unable to retain counsel.  Through the Council’s testimony and the testimony of other parent and advocacy groups this timeline has been extended by the 2008 Legislature to 180 days.
 The Committee received recent word that the Governor has signed this legislation. It will become effective on July 1, 2008.

ANALYSIS OF SY 06-07 DISPUTE RESOLUTION

The Individuals with Disabilities Education Act (IDEA) requires that each state have procedures in place to address disputes and conflicts between parents and schools regarding students who receive special education services.  These dispute resolution options include written State complaints, due process complaints, mediation and resolution sessions.  States may opt to offer less formal means to settle conflicts earlier in the process, including facilitation and conciliation.  

In past reviews, the Due Process Committee focused on due process complaints to address our legislative charge under IDEA.  In recent years, much more information is readily available through the posting of hearing decisions and written complaint reports on the DOE website and the Quarterly Report of the Complaints Management Program.  In this review, the focus has been expanded to include telephone and written complaints and mediation results.  The Committee also looked at the rate of settlement agreements reached through resolution sessions.
MEDIATIONS

There were five mediations conducted in SY 06-07, out of six requests for mediation.
  Three of the five mediations resulted in a written and binding mediation agreement.  None of the mediations were related to the filing of a due process hearing.  No other information is available, due to the confidentiality of the mediation process.

DUE PROCESS HEARING REQUESTS, WRITTEN COMPLAINTS AND TELEPHONE COMPLAINTS

Distribution of Disputes

A missing element in earlier Committee reviews has been the link between rates of formal dispute mechanisms and their geographic origin.  Due to concerns over confidentiality, information about school and district affiliation is removed from due process hearing decisions and complaint reports before they are made available to the public. However, in the Complaints Management Program (CMP) Quarterly Reports, due process and complaint data is broken down by district, complex (a high school and all the schools that “feed” the high school), and individual schools.
  In Table 2A and 2B. the Committee compared the rates of due process hearing complaint and State complaint filings by district with the district’s percentage of overall special education student population.  

Number and % of Written, Telephone and Due Process Complaints by District

Table 2A
	District
	SPED*
	%SPED
	Hearing 

Request
	%HR
	Written

Complaint
	%WC
	Telephone

Complaint
	%TC

	Honolulu
	3071
	14.6%
	39
	28.0%
	4
	17.4%
	4
	8.9%

	Central
	3926
	18.5%
	24
	17.0%
	1
	4.3%
	4
	8.9%

	Leeward
	4632
	22.0%
	14
	10.0%
	5
	21.7%
	6
	13.3%

	Windward
	2356
	11.5 %
	23
	16.5%
	6
	26.1%
	8
	17.8%

	Hawai`i
	3514
	16.5%
	6
	4.5%
	3
	13.0%
	6
	13.3%

	Maui
	2551
	12.0%
	31
	22.0%
	4
	17.4%
	2
	4.4%

	Kauai
	968
	4.5%
	3
	2.0%
	0
	0.0%
	1
	2.2%

	HCDB**
	83
	.4%
	
	
	
	
	
	

	State Total
	21101
	100.0%
	140
	100.0%
	23
	100.0%
	45
	100.0%


*Based on Child Count Data as of December 1, 2006.

** It is unclear to the Committee whether HCDB is represented in the complaint data.
Complaint Distribution by Type and District

Table 2B
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Results. Both Maui District and Honolulu District had nearly twice the percentage of due process complaint filings as would be expected for their student population. Windward District, a relatively small district, led the state in both actual numbers and percentages of written and telephone complaints.  By contrast, Hawai`i and Kauai Districts had low numbers of due process filings, and Central and Kauai Districts had low or no filings of written complaints.

Note: A limitation of the hearing request data is that it does not necessarily correlate to the hearing decision data, as there is no way to link data in the CMP report to individual hearings.

HEARING REQUESTS & DECISIONS

Disposition of Hearing Requests.  140 hearing requests were received between July 1, 2006 and June 30, 2007. Table 1 shows how many hearing requests were withdrawn, dismissed or settled prior to hearing, and how many resulted in hearing decisions. 
[image: image2.wmf]
*Note:  The hearing decision data include two hearing requests (025 and 042) filed in 06-07 SY that were combined into one hearing decision.

Prevailing Party in Due Process Hearings.  As shown in Table 4, of the 49 due process hearings reviewed, two thirds of the hearing decisions named the parents as the prevailing party.
Prevailing Party in Due Process Hearings, 2006-2007

Table 4.

	
	Number
	Percentage

	Decision for Parent
	33
	67%

	Decision for DOE
	16
	33%


Eligibility Category of Students in Due Process Hearing Requests. In past reports, the Committee summarized the disability category of the students involved in the due process hearing decisions.  However, many of the decisions for the SY 06-07 omitted reference to the student’s disability.  As an alternate methodology, the committee took data from the CMP 4th Quarter Report for SY 06-07 on the breakdown of eligibility categories for all 140 hearing requests.  We then compared the incidence of those eligibility categories with their incidence in the special education student population to tease out over- or under-representation of disability categories.
Due Process Hearing Requests by IDEA Disability Eligibility Category

Table 5.

	IDEA Disability 

Eligibility Category
	  Total Enrolled*
	Due Process Hearing Requests

	
	Number
	Percent
	Number
	Percent

	Autism
	1018 
	  5%
	51
	36%

	Other Health Impairment
	2615
	12.5%
	23
	16%

	Specific-Learning Disability
	9079
	43%
	20
	14%

	Emotional Disturbance
	2023
	9.5%
	14
	 10%

	Mental Retardation
	1523
	  7%
	6
	4%

	Developmental Delay
	2861
	13.5%
	6
	4%

	All Other IDEA
	2271
	9.5%
	8
	6%

	Section 504
	
	
	3
	2%

	Students under evaluation or not eligible
	
	
	9
	6%

	TOTAL
	21,099*
	
	140
	


*Source: Hawai`i Child Count Data as of December 1, 2006 and CMP Report, 4th Qtr. 06-07
The obvious disparity in the disability category data is the percentage of students with autism involved in due process hearings (36%) compared to their actual percentage of the overall special education population (5%).  Students with other health impairments had a slightly higher rate of hearing requests, while most other eligibility categories, particularly specific learning disability, had proportionately lower rates.

Petitioner in Due Process Hearings.   As in past years, parents filed the majority of due process hearing requests.  47 hearing decisions listed the parent or parents as the petitioner, while only two (2) listed the Department.
Issues.  The Committee found it valuable to use a CADRE set of descriptors as a framework for looking at issues behind the SY 06-07 hearing decisions.  In Beyond Mediation:  Strategies for Appropriate Early Dispute Resolution in Special Education (2002), the authors describe disputes over design, delivery or relationships.

Design issues include differing ideas about special education services or about the needs of the student.  They generally involve matters of eligibility, placement and the methods used to address the student’s needs.  Delivery issues are seen when problems arise over implementing an IEP that has already been agreed upon by the parents and the school.  They include the provision of related services, including transportation, procedural requirements, confidentiality, and the competence of providers.  The last category, relationships, is not often cited as an issue in due process hearing requests, but often underlies the conflict and affects resolution.  Relationship issues typically result from breakdowns in communication, cultural misunderstandings and a loss of trust.  Parents rationalize that schools are trying to deny their child’s rights, while the view of school personnel is often that parents are asking for “Cadillac” services, or they are not realistic about their child’s disability.

Issues Presented in SY 06-07 Due Process Hearings

Table 6.
	Issues
	Number*
	%

	Private school placement
	24
	48%

	Least restrictive environment
	9
	18%

	Delivery of related services other than transportation
	8
	16%

	Appropriate IEP Goals 
	6
	12%

	Extended School Year 
	5
	10%

	Transportation services
	5
	10%

	Evaluations
	4
	8%

	Transition planning
	3
	6%

	Failure to involve parents & others in IEP process
	2
	4%

	90-Day timeline 
	2
	  4%

	Compensatory education
	2
	  4%

	Parent training
	1
	  2%

	Access to records
	1
	  2%

	Tutoring
	1
	  2%

	Missed extension deadline
	1
	  2%


   *Many cases presented more than one issue.

In its review of individual SY 05-06 hearing decisions, the Committee found a majority of issues of design, particularly those where parents were seeking reimbursement for private school, because they believed the services offered at the public school did not match the needs of their child.  Delivery issues were evident as well, in cases where the disputes were over related services or non-delivery of agreed upon supports, such as Skills Trainers.  Two hearing decisions cited relationship issues directly, asserting that school personnel had shown outright disrespect toward the parent.  On more technical grounds, two hearing decisions cited failure to meet the 90-day timeline to request reimbursement for private school reimbursement as grounds for dismissal, and one hearing request was dismissed because the hearing officer did not meet a timeline to grant an extension.

Legal representation.  All but two of the forty-nine hearing decisions involved plaintiff counsel and the Attorney General’s Office.  A total of thirteen plaintiff attorneys represented families, with three attorneys representing 45% of the students.  In the two cases where parents represented their child’s issues without benefit of counsel (pro se), a District Educational Specialist presented the Department’s position.  The Department prevailed in both instances, leading the Committee to speculate whether the hearing process is now so formal as to put parents without legal counsel at a disadvantage.  The Department of Commerce and Consumer Affairs has held at least one workshop to prepare prospective families for the hearing process in an effort to help plaintiffs be more informed and prepared to bear the burden of proof.

Timeline for the hearing process.  IDEA 2004, which went into effect on July 1, 2005 lengthened the hearing timeline by adding a 30-day resolution period prior to the 45-day timeline resulting in a total of 75 days from the date a hearing request is filed to the delivery of a hearing decision.  Of the 49 hearing decisions reviewed, only 5 were

completed and the final report delivered within 75 days.  In all other cases, the Hearing Officer granted a permissible extension or extensions to one or both parties. Of these hearings with extensions, the shortest time frame was two weeks, and the longest was 15 months.  The average extension was between 16 and 18 weeks.  

Additionally, as of this date, four hearing requests are still pending a final outcome.
  The oldest request was filed in December of 2006—eighteen months from the date of this report.  The Committee will comment further on these extensions in the section on concerns.

Results of the Resolution Sessions.  When a parent files a due process hearing request, the resolution session must be conducted within 15 days, unless the parent and school agree in writing to waive the meeting or opt for mediation.  No parents opted for mediation, and 128 resolution sessions were held in SY 06-07.
  Resolution settlements were reached in only eight (6%) of the cases.
STATE COMPLAINTS

Another procedural safeguard under IDEA is the right of parents or interested parties to file a written complaint (referred hereafter as a State complaint to distinguish it from a due process hearing request/complaint).  The State complaint is intended to address possible violations of IDEA, Chapter 56 (Hawai`i’s administrative rules regarding special education) or Chapter 53 (Hawai`i’s rules for students eligible to receive an individualized education program under the Rehabilitation Act).  After a parent or other party files a State complaint, the Complaints Management Program (CMP) of the Special Education Section will carry out an investigation of the allegations, and within 60 days issue a report to the person who filed the complaint.  Once redacted, the complaint also becomes a public document and is posted on the Department’s website.

If the investigation reveals that a school is not complying with the above laws, the CMP will require the school to implement a corrective action plan to remedy the violation.  The Consortium for Appropriate Dispute Resolution (CADRE), a national technical assistance center to states regarding conflict resolution under IDEA, considers the State complaint as a Stage IV level of conflict intervention, alongside resolution sessions, due process hearings and mediations offered after a hearing request is filed.
  Compared to due process hearings, however, State complaints are typically faster and far less costly.  The following tables share the results of our review of 23 State complaints regarding presenting issues, results of the investigations and corrective actions.

Top Ten Issues Presented in SY 06-07 State Complaints

Table 7.

	Issues
	    #*
	%

	Procedural safeguards
	8
	35%

	Free Appropriate Public Education
	4
	17%

	Individualized Education Program
	3
	13%

	Placement 
	3
	13%

	Discipline 
	3
	13%

	Eligibility/Evaluation/Identification
	2
	8.5%

	Failure to Implement a Settlement Agreement
	2
	8.5%

	Mental health/SBBH
	2
	8.5%

	Section 504 
	2
	8.5%

	FBA/Behavior Support Plan 
	2
	 8.5%


   *Many cases presented more than one issue.

Procedural safeguards included issues such as Prior Written notice, Chapter 19 discipline provisions, and confidentiality. 


Findings of Written Complaints

Table 8.

	Status
	Complaints

	
	Number
	Percentage

	No Violation
	8
	35%

	Violation – Corrective Action 
	14
	61%

	Violation – No Corrective Action
	1
	4%

	Totals
	23
	100%


Disposition of complaint.  Two-thirds of the State complaints filed involved violations of state law.  In many cases, schools were compliant on some issues within an individual complaint and not compliant on others, necessitating a corrective action plan.

Common Remedies in the Corrective Action Plan

Table 9.

	Remedy Ordered in the Plan
	Frequency 

	Train in the order of non-compliance
	7

	Conduct an IEP team meeting
	3

	Implement a specific IDEA action
	4

	Revise or implement a school procedure
	3

	Reimburse parent
	2


Responses to findings of noncompliance.  The most utilized corrective action when schools were found to have violated a student’s rights under the law was mandatory training of personnel—most often teaching staff, but sometimes administrator, administrative support personnel or agency providers, as well.  A number of complaints also found information missing in the student’s file, thereby necessitating that part of the corrective action involve the inputting of required documentation into the special education database.  One complaint found a violation, but required no corrective action of the school other than to consider the parent’s request for an Independent Education Evaluation (IEE), if submitted.
Other complaint options.  The Department, through its Complaints Management Program, offers parent, Department personnel or other interested parties a less formal means of expedited resolution called a telephone complaint.  Under the CADRE Continuum, this would be considered a Stage II resolution method when the parties are in disagreement and State III when the conflict has become more accentuated. 

Unlike State complaints, the telephone complaint does not require documentation nor corrective action.  The CMP acts as an intermediary in the dispute by contacting the alleged offending party and informing both sides of the legal requirements involved in the complaint.  In SY 06-07, the CMP fielded 45 telephone complaints.  Without more information, the Committee is unable to document actual violations, their resolution or whether the process avoided a more formal conflict resolution method.  It is likely, however, that some of the conflicts were settled through this process.
COMPARISON OF DATA FROM SY 03-04, SY 04-05 AND SY 05-06

Number of Hearing Requests and Hearings.  The Committee first compared the numbers of due process hearing requests for the school years 03-04, 04-05 and 05-06, and those requests resulting in a hearing decision (Table 10).    Hearing decisions posted on the Department’s website since the Committee’s 2007 report resulted in our amending SY04-05 data to 70 decisions and SY05-06 data to 55 decisions.

[image: image3.wmf]
While the number of hearing requests have shown a distinct downward trend since SY 04-05, the number of hearing decisions has remained fairly steady, taking into account that the total special education population has been slowing reducing in size.   

Another useful comparison is the number of hearing requests compared to the number of hearing decisions.   The National Dispute Resolution Use and Effectiveness Study (2004) found that about one-fifth (19%) of the hearing requests in their sampling of states proceeded to a hearing.
  Hawai`i’s data shows a steady increase in the percentage of hearing requests that proceed to hearing—from 24% in SY 03-04 to 35% in SY 06-07.  

Prevailing Party in Due Process Hearing.  Table 11 shows the comparison of prevailing parties in the due process hearing decisions. 

4-Year Comparison of Prevailing Parties

Table 11.

	Prevailing Party 

	
	By Number
	By Percent

	
	DOE
	Family
	Total
	DOE
	Family
	Total

	SY 03-04
	12
	28
	40
	30%
	70%
	100%

	SY 04-05
	32
	38
	70
	46%
	54%
	100%

	SY 05-06
	18
	37
	55
	33%
	67%
	100%

	SY 06-07
	16
	33
	49
	33%
	67%
	100%


In decisions where a decision has been remanded back to the hearing officer by a higher court, the Committee counted only those amended decisions where the prevailing party was reversed.  In every year of the comparison, parents prevailed in a majority of the decisions, and in SY 03-04, SY 05-06 and SY 06-07 the ratio was 2:1 in favor of parent plaintiffs.   This evidence is at odds with a study of special education due process hearings that appeared in the Journal of Disability Policy Studies in 2003.  It found that, on average, 63% of hearing decisions are in favor of school districts rather than parents.

Prevalence of State and Telephone Complaints.  While the Committee did not review individual State complaints for the previous three-year period, we were able to make comparisons of prevalence rates from data posted in the CMP Quarterly Reports.  The Committee further computed the prevalence ratio of State to Telephone Complaints.

4-Year Comparison of Prevalence Rates for Complaints

Table 12.

	School

Year
	State Complaints
	Telephone Complaints
	Ratio of

SC:TC

	SY 03-04
	12
	51
	1:4

	SY 04-05
	10
	99
	1:10

	SY 05-06
	11
	65
	1:6

	SY 06-07
	23
	45
	1:2


The increase in State Complaints for the current review period may be due in part to a change in policy by the Complaints Management Program brought about by a clarification from the Office of Special Education Programs.  In the Department’s  Integrated  Monitoring Report regarding SY 06-07 State and telephone complaints, it reported that, “Previously, when parents complained relating to their child’s IEP, parents were told they  needed to file a request for administrative hearing.  In January 2007, the Complaints Office was made aware of the legal requirement for it to address such parent complaints.  The Complaints Office IMMEDIATELY changed its practice.”
   This

change in policy for accepting written complaints which may reflect more of a disagreement regarding IEP goals or services, rather than violations of law, may have contributed to the reduction in due process hearing requests for the 3rd and 4th quarters of SY 06-07.

COMPARISON TO NATIONAL DATA

Comparing Hawai`i’s experience to that of other states on the Mainland helps to put our data in perspective.  In essence, all states must follow the procedural safeguards embedded in IDEA; however, the structure and policies around conflict resolution system may look different from one state to another.  In the past, the Committee heard concern expressed that comparing Hawai`i’s data to national norms produced false comparisons given that some states have a two-tiered system of conflict resolution while Hawai`i has a one-tiered system.  Ahearn (2001) reported that in 2001 only 17 states were using a two-tier system and this number has been declining due in part to concerns about duplicative costs.

Rates of Mediation per student population.  

OSEP requires that states submit data on mediations that occurred subsequent to a hearing request being filed and mediations that occurred earlier in the dispute process.  The following charts depict the comparison of Hawai`i to national data for a three year period.  SY 06-07 Hawai`i data was not included, as there was no comparable national data available.
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In SY 04-05, Hawai`i’s rate of mediation that was unrelated to the hearing process equaled the national per capita usage rate.  However it declined steeply in SY 05-06, as did national and Hawai`i mediations related to hearings.  The Committee attributes this latter drop-off to the federal requirement beginning in July 2005 to conduct resolution sessions whenever a due process hearing request is filed.  However, without hard data from the consumers of mediation, it is impossible to be certain of the causal relationship.

Rates of Requests/Decisions per student population.   

In our 2007 report, the Committee compared Hawai`i’s rates of due process hearing requests and decisions to national rates of conflict resolution published by the Government Accounting Office (GAO) in 2003.
  However, the data from that report dates back to 2000 and may no longer be representative.  More recent is available from CADRE, and forms the basis of our comparison below.
  

Comparison of Hawai`i to National Data on Rates of Conflict Resolution

(Per 10K Special Education Students)

Table 13.

	Method of Conflict Resolution 
	CADRE 04-05
	Hawai`i 03-04*
	Hawai`i 04-05**
	Hawai`i 05-06***
	Hawai`i

06-07

	Written Complaint
	8
	4.5
	4
	4.5
	10

	Due Process Hearing Requests
	15.5
	66
	100
	78
	61

	Due Process Hearing
	2.3
	15.4
	27.6
	22.9
	21.7


        * Based on a 504/IDEA student enrollment of 26,019

        ** Based on a 504/IDEA student enrollment of 25,019

        *** Based on a 504/IDEA student enrollment of 24,085

        **** Based on a 504/IDEA student enrollment of 23,152

While Hawai`i’s rate of State complaint utilization has moved toward the national norm, our rate of hearing requests and due process hearings is significantly higher than the national mean. Hawai`i’s rates of hearing requests are 4 to 6 times higher, and the rates of due process hearings are 7 to 13 times higher than the national norm.
Results of Resolution Sessions.  

In a recent presentation--“From Resolution to Resolution:  Emerging Practices in Special Education Dispute Resolution” –made to three OSEP Regional Implementation Meetings audiences, CADRE presented its “rough sample” data on resolution meetings from 22 states.  The average percentage of resolution sessions resulting in settlement agreements from this sample was 58% (Cadre, 2006).  In marked contrast, Hawai`i s  rate for SY 06-07 was  only 6%.  

The Committee surveyed the reports OSEP presented to all fifty states based on baseline data submitted for the 20 performance indicators.
 Hawai`i had submitted a baseline settlement agreement rate of 16%.   No other state had a rate as low; the closest was the state of Washington with 18.5%.  At the other end of the spectrum, two states—Oklahoma and Nevada—had resolution settlement rates of 91% and fourteen states were not even required to submit a baseline, as they held less than 10 resolution sessions a year.  

Hearing extensions
Hearing extensions are common to almost all states that hold due process hearings.   They are permissible under IDEA, if granted by a hearing officer within the 45-day timeline for the hearing process for reasonable requests by either party.  Indeed, Hawai`i has been one of only a handful of states to meet OSEP’s requirement for all hearings held within timeline.

However, the Committee continues to be concerned about the length of the hearing process and sought comparative data from CADRE on this issue.   Table 14 offers their comparison of the utilization of extensions (by percentage) for SY 04-05 and SY 05-06.  The Committee calculated Hawai`i’s rate for SY 06—07 based on 49 hearings with 5 hearings decided within the 75-day window.

Percentage of Hearings with Extensions

Table 14.

	School Year
	Hawai`i
	National Average

	2004-05
	97%
	62%

	2005-06
	90%
	64%

	2006-07
	90%
	--


SERIOUS AREAS OF CONCERN
After its review of the dispute resolution data from SY 06-07 and the added perspective of national data and trends over time, the Committee has identified three significant areas of concern. 
High Number and Costs of Due Process Requests/Hearings Involving Private School Placement 

Eighty-five of the 140 due process hearing requests for SY 06-07 included the issue of private school placement, and 20 hearing decisions awarded reimbursement for private school tuition.  Presumably, a number of settle agreements also include private school tuitions.  In Written Complaint # 06102001, reference is made to settlement agreement for the SY05-06 that included $130,600 for transportation and tuition at a private school.

An informal survey of a private school on Oahu offering special education and related services revealed that 1/3 of the student tuitions were paid by the Department, either as a result of a hearing decision or settlement agreement.  These facts raise two obvious questions:  1) Do the needs of some students exceed the Department’s capacity to serve them in a public school setting? and 2) If so, why are schools not deciding through the IEP process to provide private placements for these students, rather than going through formal dispute resolution?  IEP teams and school administrators should have the authority to authorize a private school placement at public expense when it is the most appropriate placement.

An explanation in the Annual Performance Report for 2006 for why resolution sessions failed to result in agreements stated that parties are unwilling to compromise when the hearing request issue involves private school placement and tuition reimbursement.  

Previous explanations have cited the high number of attorneys per capita in Hawai`i, or the willingness of local attorneys to “take advantage” of the Department and a family’s preference for private over public school.

The Committee believes that the reasons behind so many hearing requests around private school placement are more complex than any of the explanations offered.  In our 2006 Due Process Hearing Report we were able to document that there were only a dozen attorneys available to represent families in special education hearing requests.  We also find one of the recommendations of a 2003 report on “Fixing Special Education in the District,” aimed at reducing the huge number and costs of special education disputes in the District of Columbia, helpful in putting the role of attorneys in perspective:  “Attorneys’ manipulation of the system can best be addressed by improving services and procedures rather than blaming attorneys.”

The fact that the majority of states avoid the high percentage of due process hearing and reach settlement agreements far more often in resolution hearings suggests that 1) they offer families of children with complex needs (such as autism and emotional disabilities) more public school service options (possibly earlier in the process), and/or 2) they acknowledge the need for private placements and fund them without dispute, and/or 3) they are more successful at listening to parent’s concerns and communicating the value of the service options available through their public schools.

Overall costs of due process

With Hawai`i’s economy taking a downturn, it is alarming to see the amount of time and money spent on formal dispute resolution while the Department is asked to cut millions of dollars from its budget.   The Committee has requested but not yet received information from the Department regarding due process costs for SY 06-07.  However, in a report to the Board of Education in August 2006, the Special Education Section reported that the direct costs for due process hearings for SY 05-06 was $2,990,320.
 

This huge outlay of monies does not include contracts with the mediation centers, costs related to settlement agreements (which outnumbered hearings in SY 06-07), expenses related to corrective actions under State complaints, expert witness fees for the Department, monies spent on appeals, or the in-kind support of the Attorney General’s Office.  Nor does it capture the costs to families of attorneys’ fees, expert witness fees, or lost wages from having to take time off work.   As significant as these costs must be, the Committee is equally concerned about the cost to home/school relationships when disputes become adversarial and formal.  Once the bond of trust is broken, it is hard to repair, and families who have carried their concerns for their child to the resolution session or the due process hearing are likely to revisit the conflict year after year.

We often hear that 99% of Hawai`i’s parents are happy with the system, or at least they do not engage in dispute resolution.  The Committee believes that we all must focus our attention on the 1% who do and pull out all the stops in bringing these untenable costs—human and financial—under control.

Hearing extensions contributing to prolonged hearing periods

In the most recent Due Process Hearing Log sent to SEAC on a quarterly basis by the Complaints Management Office (Due Process List dated 6/9/08) six requests for hearing were still pending.  The earliest was filed on December 20, 2006 (nearly 18 months ago), and the last on June 29, 2007.  As the Committee pointed out earlier, only 5 out of 49 hearing decisions were reached within 75 days, the timeline IDEA sets for adjudication when a resolution session is convened.  

As stated previously, SEAC strongly supports draft revisions to Hawai`i’s special education regulations that would limit hearing extensions to a one-time 45-day allowance for reasonable requests.  If this language becomes part of Chapter 60, it will certainly contribute to more timely hearings.  New York, from which SEAC and the Community Work Group “borrowed” the idea of extension limits, has also developed a sophisticated system of monitoring timelines that may be of interest to the Complaints Management Office.

The importance of adhering to reasonable timelines, of course, is to ensure students receive a quick resolution of their complaint and that additional services and supports, if warranted, are provided without delay.  The Committee believes that by reducing the need for litigation, the issue of hearing extensions will be easier to manage by all parties involved. 

RECOMMENDATIONS

Impartial Resolution Session
In last year’s report, the Committee recommended the use of external facilitators to conduct the resolution session.  Since that time, the Department assembled district personnel to facilitate resolution sessions and provided mandatory training for school administrators to develop skills to avoid conflicts and resolve issues before litigation.  The trained administrators were often present at the resolution sessions.  However, the rate of reaching a settlement agreement through the resolution session actually decreased from 17% in SY 05-06 to 6% in SY 06-07.  

While the Department attributes this extremely low success rate to the parties’ unwillingness to engage in solutions without attorneys present, the experience of the majority of states is that agreements can be reached 50% or more of the time through the resolution session process.  The parents in these states are also overwhelming represented by counsel, and yet parties are able to settle and avoid the additional costs of a due process hearing.  

The Committee therefore recommends that the Department consider piloting the use of an impartial third-party facilitator in those districts with the highest rates of due process hearings (i.e. Honolulu and Maui).  The experience of other states has highlighted the potential functions and benefits of the use of impartial facilitators, including:

· Improving relationships

· Balancing power and supporting participation of the parties

· Modeling effective, respectful communication

· Keeping the discussion student-focused

· Encouraging new options/solutions

· Saving dollars spent on more formal procedures

· Reducing stress on the participants, and

· Normalizing and depersonalizing conflict. 

If after evaluating the use of external facilitators, the Department sees a higher rate of settlement agreements, it may consider expanding the option to other districts.

Reexamine the array of service options for programs and placement of students with Autism Spectrum Disorder.
As noted earlier in the report, parents of children with Autism Spectrum Disorders are utilizing dispute resolution options at a significantly higher rate than any other disability category. 36% of all due process requests (or 51 out of 140) for SY 06-07 were filed on behalf of students with autism, and a major issue for these families is finding an appropriate program that meets the unique needs of their child.  Many of these families are quite knowledgeable about various teaching and treatment methodologies to help children with ASD.  Some are supported by scientific evidence and others are being championed over the Internet by anecdotal reports from families.  All of these families feel a sense of urgency in helping their child reach academic, social/behavioral and communication goals.

The Council recently wrote a letter in support of the Special Education Section’s bid to receive technical assistance from the National Professional Development Center (NPDC) on Autism Spectrum Disorders.  Regardless of the outcome of this proposal, the Committee encourages the Department to expand the capacity of public schools to serve children with ASD.  We believe that many, if not all, of these students can be served in their school communities with adequate staffing and quality personnel development around evidence-based practices.  The Committee further recommends that the Department develop model demonstration sites at all levels of instruction, including middle and high school levels.

Greater involvement of stakeholders in oversight councils
The Committee applauds the Department’s procedure established in a July 2004 to provide technical assistance to school personnel following a due process hearing.
  This debriefing by the Attorney General’s Office or a District Educational Specialist is intended to review appropriate procedures and look at alternative practices which could help to avoid future hearings.  Given the continued high rate of disputes, the Committee recommends adding members from the community to assist in debriefings in schools and districts with a history of high hearing requests or written complaints.  Issues could be summarized and details omitted to protect the confidentiality of the parties.  Adding new and varied perspectives may shift the emphasis from procedural compliance to communication and relationship building.  SEAC, the Community Children’s Councils, the Learning Disabilities Association of Hawai`i and Hawai`i Families as Allies are sources of potential stakeholders for these oversight councils.

If the Department is not comfortable adding stakeholders to individual debriefings, we recommend consideration of a stakeholder council, as exemplified by the Stakeholders’ Council of Wisconsin.
  Like Hawai`i, Wisconsin had a high number of due process hearings and underutilization of prevention and early intervention strategies.  Creation of the Council, with representation by parents, attorneys, school and district personnel and advocacy groups, helped to set a shared vision for conflict resolution and alter the adversarial mindset between role groups.

Use of consumer surveys to evaluate results of dispute resolution options
This is the second year that the Committee has advocated for the use of a consumer survey to provide much needed data on the experiences and mindsets of individuals who have utilized dispute resolution options around special education issues.   Currently, the Department has a methodology in place to debrief school and district personnel, but there is no such procedure to elicit feedback from parents and plaintiff attorneys.

If we had a valid survey to share with all families who filed a due process hearing request, for instance, we might get to understand the barriers resulting in  the low utilization rates for mediation and low success rates for achieving resolution settlement agreements.  The Committee recommends further that the Department utilize SEAC, the Community Children’s Councils, the Hawai`i Parent and Information Center and other parent organizations to help advertise and secure and analyze survey results once willing parties are identified.  Surveys should offer the option of anonymous responses, as well.

Joint training to diverse groups regarding conflict resolution.
Regular training to a broad audience encourages understanding of the perspectives of all participants and refocuses parties on how to reach agreements when conflicts inevitably arise. The Committee reiterates its 2007 recommendation that DOE partner with SEAC and other willing parties to develop and present workshops that focus on special 

education dispute prevention and early resolution.  The Committee asserts that joint training by parent and school personnel is necessary in order to model partnership and enhance the credibility and openness of the training.  We further recommend that training materials be developed in consultation with key stakeholders.  The Committee found a wealth of training curricula and materials on the CADRE website, including “Conflict 101” and “Team Based Conflict Resolution in Special Education.”


Allow a subgroup of the SEAC Due Process Committee to review settlement agreements and appeal information.
When the Council presented the Committee’s 2007 Due Process Hearing Review to the Special Programs Committee of the Board of Education, the Chair expressed an ongoing frustration over lack of access to complete information regarding due process hearing requests to prepare an in-depth analysis of the issues and to offer the most knowledgeable potential solutions.  Despite the addition of data and analysis from the CMP Reports, the Committee is still without information about efforts for early resolution of the issues in the hearing complaints, settlements agreements (geographic distribution, detailed issues and costs), and appeals to federal or state court (issues, decisions, parties requesting the appeal).

Board member Garrett Toguchi requested that SEAC’s Due Process Committee be given access to information from the Department, in order to get a more accurate view of the issues and look for trends in the data.  The Committee recommends that a subgroup of members be given an opportunity to view this long requested data.  If used in subsequent reports, the Committee will ensure that confidentiality of the parties is maintained.  

Use of Prevention and Interest Based Problem solving strategies
The Committee applauds the Department’s decision to utilize CADRE’s technical assistance in the coming year to improve upon our dispute resolution process.  The Committee has referenced CADRE’s Continuum and is including it in Appendix C to focus attention on any and all prevention and early intervention strategies that may shift momentum to early dispute resolution.  In the meantime, the Committee advises that local models of prevention and early intervention that have proven successful (i.e. the Kauai model) be highlighted and replicated wherever possible.

One simple prevention strategy that could yield tremendous results is the use of interest based problem solving.  Too often parents and schools state their positions and reach an impasse without ever looking at the interests behind the interest.   If administrators and school personnel can develop the skill of uncovering the interests behind a position (i.e. “Oh, now I see why you want more speech therapy for your daughter”), then the Committee believes there will be ample opportunity to find common interests on which to build appropriate interventions and trust.  

Greater publicity of prevention/early intervention options
As another repeat recommendation, the Committee would like to see greater public awareness and outreach regarding the availability of all dispute resolution options, particularly those that emphasize early conflict resolution.  We are mindful that the Department, the Community Children’s Council Office, the Mediation Center of the Pacific, the Learning Disabilities Association and many other entities are out in the community trying to raise awareness.  SPIN has published three articles in the SPIN News within the last year related to mediation and the advantages of early conflict resolution.  However, the Committee believes it may take a media “blitz” and/or a school based effort to get all parties informed and on board.

SUMMARY

The Committee undertook this study of dispute resolution for the SY 06-07 in an effort to understand the reasons for Hawai`i’s significantly high and sustained rate of due process hearings and to offer recommendations to DOE on what steps might be taken to improve the overall dispute resolution system.  We look forward to working in partnership with our full Council and the Department in finding proactive solutions.
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